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Classification: 


Objectionable. 


Summary of reasons 
for classification: 


The magazine Fox April 2005 Vol 23 No. 11 clearly deals with matters of sex under section 3(1) of 
the Films, Videos, and Publications Classification Act 1993 (the Act). In determining its 
appropriate classification two distinct issues arise: 

1. Does the magazine promote and support or tend to promote and support the exploitation 
of young persons for sexual purposes? If it does then it is deemed to be objectionable 
under section 3(2) of the Act. 


tmp69AB 






2. Given the nature of the material in the magazine, is the appropriate classification of the 
magazine objectionable or should it otherwise be restricted? 

Section 3(1) of the Act 

The magazine Fox April 2005 Vol 23 No. 11 is mainly comprised of explicit sexual images of 
women and men in sexual poses and/or engaged in sexual activity. There are extreme close up 
photographs of genitalia and various photographs of splayed anuses and vaginas. The photographs 
are accompanied throughout the magazine by text suggesting that women are purely objects for the 
sexual satisfaction of men. The centrefold is presented as a masturbatory target inviting readers to 
ejaculate with precision at a female model. A number of different sexual practices are displayed. 
There are also reviews of pornographic DVDs and some articles of a sexual nature. 

Section 3(2) 

There are a number of advertisements in the magazine for a variety of sexual activities available by 
phone call in the United States. Some of these advertisements are for sexual services being 
provided by women where the impression is created that they are young, possibly in their mid to 
late teenage years. None of the advertisements specify the actual or adopted age of the model. 
However, there is perhaps an inference in at least some of the advertisements that the sexual 
experience being offered will be like that with a young person. All “tiled” advertisements contain 
in small print the words “all girls are 18+”, presumably to satisfy the American authorities, in 
whose jurisdiction the magazine is produced. 

There is no definition of “young person” in the definitions section of the Act. In the Children 
Young Persons and Their Families Act 1989 a young personis defined as being someone between 
the age of 14 and 17. The United Nations Convention on the Rights of the Child defines a “child” 
as someone under the age of 18 years. The Convention deals specifically with the issue of the 
sexual exploitation of young persons and New Zealand legislation should be interpreted in such a 
way as to ensure that it is complying with this Country’s international legal obligations. 

For the purposes of this review it will be assumed that a "young person" is under the age of 18 
years. It is noted that under sections 20 to 23 of the Prostitution Reform Act 2003 there is a 
general prohibition on persons under the age of 18 years being involved in the provision of 
commercial sexual services. 

The phrase "promotes or supports or tends to promote or support" is concerned with the effect of 
the publication, not with the purpose or the intent of the person who creates or possesses it. The 
concepts denote an effect that advocates or encourages the prohibited activity. Description and 
depiction of a prohibited activity do not of themselves necessarily amount to promotion of or 
support for that activity. There must be something about the way the prohibited activity is 
described, depicted or otherwise dealt with, which can fairly be said to have the effect of 
promoting or supporting that activity. 

The magazine as a whole does not support the exploitation of young persons for sexual purposes 
and is not accordingly objectionable under section 3(2) of the Act. The “intended” age of the 
models is not specified in any of the advertisements and is at worst equivocal. Although they are 
presented as young, there was no evidence in any of the advertisements that could lead to the 
conclusion that the models were under the age of 18 years. Further, there is the warning that the 
models are “18+”. Most of the subject depictions are contrived and unconvincing. While this will 
not save an advertisement that contained models whose depiction is that of a teenager who is 
clearly under age, the equivocal age depiction of the models and the warning mean that the 
publication does not offend against section 3(2). The Board is not satisfied that the subject 
depictions unambiguously offend against section 3(2)(a) of the Act. 
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Section 3(3) and Section 3(4) 

There is a significant difference between run of the mill depictions of consensual sexual activity 
(the vast majority of which are classified as “R18”) and those portrayals which clearly offend 
against section 3(3) and section3(4) of the Act because of their degrading, dehumanising or 
demeaning nature. 

With regards to the matters listed in section 3(4) of the Act, the dominant effect of the magazine is 
the explicit portrayal of sexual activity. The depictions of women are clearly degrading, 
dehumanising and demeaning. The magazine deals with no subject apart from sex. The impact 
being on the printed page is permanent and graphic. It has little if any artistic or literary merit. It is 
intended predominately for adult heterosexual males. The sole purpose of the magazine is to act as 
a masturbatory aid. There are no special features of the magazine that would support it being 
available. 

Excisions 

The Board has considered the possibility of excisions. Certainly the removal of the “cum target” in 
the centre of the magazine would make it marginally less objectionable. However, given the 
pervasive nature of the degrading material in the magazine and the continuous return to the 
implicit theme that women are sex objects, the Board considers that the use of excisions to rescue 
the magazine from a classification of “objectionable” to be unrealistic. 


Bill of Rights 

The provisions of the New Zealand Bill of Rights Act 1990 (the Bill of Rights) must be considered. 
In accordance with the 5 step process outlined by the Court of Appeal in Moonen I [2000] 2 N ZLR 
9: 

The phrase “young person” has been considered in this decision and a somewhat cautious 
interpretation has been suggested. This interpretation accords with New Zealand’s international 
obligations and also with the provisions of the Prostitution Reform Act 2003. Because of the 
ambiguous age of the models in the advertisements it is not considered that the decision would be 
different if the applicable age was 17. 

The phrase “degrades or dehumanises or demeans” has also attracted some consideration in this 
decision. A dictionary meaning has been adopted. No alternative meaning of either phrase has 
been proposed by the applicant. 

Both phrases considered have a limiting effect on freedom of expression. The legislation is 
designed to prevent certain forms of expression and the wider the definition adopted the more 
chilling the effect on the freedom of expression. 

The objective of the Act is to provide a classification and censorship system. The way in which the 
objective is achieved must be reasonably in proportion to the importance of the objective, and 
interfere as litde as possible with the right or freedom affected. The Board has had to balance the 
value of freedom of expression against the need to protect persons from being exposed to sexual 
material in the manner in which they are portrayed in these magazines. 

It is the Board’s view that its decision can be demonstrably justified in a free and democratic 
society. 

The outcome of this review is perhaps marginal, but because of the Bill of Rights, the law prefers 
freedom of expression over objectionability in marginal cases. 
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Classification 


As to the appropriate classification of the magazine, the extent and degree of degrading, 
dehumanising and demeaning conduct in the magazine is very high. The Board therefore 
determines that the appropriate classification for the magazine Fox April 2005 Vol. 23 No. 11 is 
“objectionable”. 
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